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MidSEFF Neutral Primary ERPA Template - User’s Guide

Disclaimer: This User’s Guide and the ERPA Templates it accompanies reflect the personal views of
the contributing authors only, and do not necessarily reflect the views or opinions of the European
Bank for Reconstruction and Development, Climate Focus, Gaia or any other organization. They are
prepared for the sole purpose of training and do not constitute or substitute for legal advice.
Neither the European Bank for Reconstruction and Development, Climate Focus, Gaia nor any
other organization can be held liable for any mistakes or inaccuracies they may contain, and any
person using this User’s Guide or the accompanying ERPA Template does so at their own risk.
Expert legal advice should be sought prior to using any part of this User’s Guide or the
accompanying ERPA Template.

Recitals

Recitals describe the context and background underlying the transaction. They generally do not form
operable terms of the contract, but may be used to assist in the interpretation of the agreement
between the contracting parties. Recitals can make reference to the project, to prior legal arrangements
or a previous legal agreement between the parties, to relevant financing agreements, or to any fact that
the parties consider relevant to be cited.

Recitals Alternative Language
Reference to financing or assignment agreements

“WHEREAS the Seller has entered into a financing agreement for the Project with [insert name of
lender], dated [insert date] [under which the Seller has assigned rights to [payments from]
emission reductions generated by the Project to [insert name of lender]].

Reference to previous legal agreements between the parties:

“WHEREAS the Seller and the Buyer have entered into [an Exclusivity Agreement][other legal
arrangement], dated [insert date] in relation to negotiations to buy and sell GHG emissions
reductions”.

Article | - Definitions and Interpretation

Section 1.01 sets out the definitions used in the agreement. Several terms are also defined in the body
of the agreement, and in this case reference is made in section 1.01. It is important to read each of the
definitions carefully as they can significantly affect the rights and obligations contained the agreement.

Many of the definitions will be specific to the relevant carbon standard applicable to the agreement (e.qg.
the Gold Standard or the Verified Carbon Standard), and so care should be taken to ensure the right
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options are selected. It is worth noting that, while the template is for voluntary projects, certain terms
relating to compliance emission projects such as CDM or Kyoto Protocol are defined, as the Gold
Standard rules in particular make reference to the CDM rules in certain cases.

Key definitions are discussed below in the context in which they are used.

Section 1.02 provides the rules that govern interpretation of the agreement. These are mostly standard
provisions used in legal contracts. In addition, it is provided that terms shall be interpreted consistently
with the carbon Standard of Verification, thereby reducing the risk that provisions of the agreement are
construed out of the context of carbon projects and the specific rules that apply to them.

Article Il - Conditions Precedent

Clause 2.01 (a) Commentary

Clause 2.01 (a) sets out 1) the clauses of the contract that will not come into effect until the conditions
precedent have been met and 2) the specific conditions that must be met before the clauses under (a)
will come into effect. If the conditions precedent are not met by a date the parties mutually have agreed
upon, then clause 2.02 provides that either party will have the right to terminate the contract without
incurring any liability.

Parties may agree on multiple conditions precedent and these conditions precedent may reflect the
specific needs of the buyer and/or the seller. They may include requirements as diverse as the seller
presenting a draft project design document; the project being validated or registered under a specific
carbon standard; the buyer completing due diligence of the project; the seller completing due diligence
of the buyer’s creditworthiness; the seller securing financing for the project; or the project reaching
certain project milestones.

It is important to note that if meeting a condition precedent is within the discretion or control of one
party alone (such as completing due diligence to the satisfaction of the buyer/seller), then that party
could retain a unilateral right to walk away from the project, without liability, at any time up until that
condition precedent is met. Minimizing the number of conditions precedent and the timeframe within
which conditions precedent must be met can help reduce the risk that a party will terminate the
agreement because the conditions were not met.

The obligation in clause 2.01(b) to “use all reasonable endeavours to procure satisfaction of the
Conditions Precedent in good faith as soon as practicable following the execution of this Agreement”
also minimises the risk of termination by reducing the possibility of the buyer or the seller delaying or
acting in bad faith to avoid the contract entering into force. This type of behaviour is not uncommon
from contracting parties, in particular where market conditions vary considerably and carbon prices
suffer serious fluctuations. In practice, deliberate delay or bad faith may be difficult to prove; however,
this general language does provide a safety net in the event either party fails to act as agreed. An
additional way to minimise the risk of termination by the party obliged to fulfil a condition precedent is
to include a clause by which this condition precedent can only be deferred or waived by the other party.
Provisions to this effect are included in section 2.03.
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In the case of Verified Carbon Standard projects, the Buyer may also require the Seller to furnish
documents that show a “right of use”, as defined in section 3.11.1 of the VCS Standard and in the VCS
Program Definitions (Version 3.3)." The buyer could also require the seller to provide evidence of no
land title disputes existing. These documents are intended to show the project proponent’s ability to
claim that the project will or did generate or cause the reductions or removals from which credits are
generated and are in line with Verified Carbon Standard requirements. Eligible rights of use include
those granted by government requlation, contractual right or other law or agreement. For extra
certainty, the buyer may also require such documents to be accompanied by an opinion of a lawyer
experienced in VCS projects as to whether the documents are likely to be accepted by the VCS Registry
as demonstrating a right of use. Note that seller liability may arise if a court finds the opinion to be
based on knowingly false or unsubstantiated information.

On the other hand, it is important to note that there is not a wealth of legal experience with voluntary
projects at present. Precedents for validating ‘rights of use” may not be consistent from one validator to
another. There is also little legal certainty over rights to greenhouse gas reductions and carbon credits
under the domestic laws of most countries, including Turkey. Both contracting parties will have to bear
this in mind when negotiating the provisions of the agreement and work together to minimize risks of
future competing claims over the carbon credits.

! Note that in the case of Agriculture, Forestry and other Land Use (AFOLU) projects, eligible rights of
use are currently those set out in section 3.4.2 of the VCS AFOLU Requirements Document, 4
October 2012, v3.3.
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Section 2.01 Alternative Language

Clause 2.01 (a) Alternative Language

Some additional conditions precedent that a buyer or seller might seek to include:
Documentary evidence of right of use (VCS only):

“Provision of documentary evidence adequately demonstrating one or more of the rights of use
that are accepted by the VCS Rules for the purposes of demonstrating a right of use in and over
GHG Emission Reductions [and an opinion of a legal counsel of the Seller that such evidence is
likely to be adequate for demonstrating a right of use under the VCS Rules].”

Comment: See discussion above. The Seller should evaluate the legal risks before agreeing to
provide such a legal opinion.

Verification Report:

“The first Verification Report finding that the Project generated at least [insert amount] VERs in
the first 12 months of operation since Registration has occurred.”

Comment: This condition may be appropriate if the contract contains strict delivery default
clauses but the number of VERs the project will in fact generate each year remains uncertain.
Alternatively, this concept could also be used as a trigger to revise the Indicative Annual
Amounts.

Letter of Credit or Other Security:

“The Buyer's provision of a [Letter of Credit/a Parent Guarantee/ Performance Guarantee/
other security] pursuant to [insert clause number].”

Article 1l - Contract VERs

Article 3 sets out the terms of the purchase and sale of VERs. The precise number of Contract VERs is
set out in Section 1.01, under ‘Definitions” and in Schedule 2. There are essentially three methods to
determine how many VERs are to be bought and sold — all VERs generated by the project independently
from its number, a fixed amount, and a percentage of generated VERs. In each case the amounts relate
to each individual Vintage Year, i.e. the years in which the VERs are generated. Fixed amount contracts
are often used when the contracting parties desire to clearly establish the sale and purchase liability for
the buyer and seller, and the amount of revenue that can be expected by the seller. When there is no
clarity on the number of VERs the project will generate and the seller prefers to not bear liability in
terms of concrete carbon reductions amounts, parties contract the acquisition of all carbon credits
generated.

Clause 3.01 (b) can be applied in the case of contracts for “all” VERs generated or a percentage of
VERs. In these cases the contract amount is uncertain, although the contracting parties can rely, to some
extent, on the project estimates and GHG reduction projections as reported in the project design
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document. In these cases it is important for the parties to clarify whether they wish to agree on a
minimum amount or whether they intend only for VERs actually and in fact generated to be purchased
and sold. Two options are therefore provided.

The first option provides for a minimum amount for each year, the ‘Guaranteed Annual Amount’. The
seller is required to ensure that this amount is generated and delivered to the buyer each year. This
arrangement provides a minimum security for the buyer, despite the overall amount being uncertain,
thus facilitating the buyer to undertake long term planning. It does, on the other, set a clear liability
threshold for the seller, who makes a firm commitment to deliver each Vintage Year the Guaranteed
Annual Amount.

In the second option, the parties agree on the amount they expect to be generated each year, the
“Indicative Annual Amount’, but confirm that there will be no obligation to deliver if the project in fact
fails to generate these amounts. This creates minimum obligations for the seller, and so may not be
acceptable to some buyers. The Indicative Annual Amount is often used by parties as an exit strategy
from the agreement. For instance, the buyer may want to include a provision that allows it to unilaterally
terminate the agreement if the seller delivers less than the Indicative Annual Amount in any Vintage
Year. The seller, in turn, may counter by requesting that any such right to unilateral termination be only
available to the buyer in the event the seller has under-performed for two or three consecutive years..

Each of these two options is facilitated by the inclusion of relevant textual options in several other areas
of the template, most notably in Section 1.01, Article XXIl and Schedule 2.

Section 3.02 sets out the terms of delivery and notification. The seller is required to notify the buyer
upon each issuance of VERs, providing details as to the number of Contract VERs issued and the date
Contract VERs will be issued. This allows the buyer to make appropriate arrangements for accepting and
utilising the VERs and making payments.

Where the contract includes provision for option VERs (that is, the buyer is given a call option right over
VERs issued in excess of the contracted amount), the issuance notice should also include the number of
Additional VERs that have been issued, in order to inform the buyer of the quantity of the option.

Clause 3.02 (b) provides for delivery to an account specified by the buyer and provides for the
contingency where the buyer’s account is not able to accept delivery. The buyer is required to provide
notice to the seller in the event that the registry account is not established or otherwise incapable of
receiving VERs. In the event that the buyer fails to provide such notice or the second delivery attempt
by the seller fails, delivery will be deemed to have occurred and the buyer must pay the seller. This is for
the benefit of the seller and mitigates the risk of delays in payment.

Article IV - Option VERs

The entirety of Article 4 relates to option VERs, and thus should only be included where the contract
provides for an option. Other provisions providing for and facilitating the inclusion of options are
included in brackets throughout the template, and all these provisions should be considered when
including provision for options in the contract.
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Article 4 provides two main alternatives: a purchase option for the buyer (also known as a “call option”)
and a sale option for the seller (also known as a “put option”). A call option over a VER is a right but not
an obligation to buy the VER (i.e. the buyer has a choice whether or not to buy, and the seller must sell
if the buyer wants to buy). A put option over a VER is a right but not an obligation to sell (i.e. the seller
can choose whether or not to sell, and the buyer will have to buy if the seller chooses to sell). Under
market conditions prevailing at the time of writing, call options are more common.

In the inclusion of an option over VERs, the parties should consider factors such as when in time the
option is exercised; whether it can only be exercised at a particular moment in time or over a number of
years; the price to be paid for the VERs bought and sold under the option; and any premium or fee paid
for the option. The language in the template provides for an option with respect to all VERs additional
to the Contract VERs in each year, and sets a separate price (the “Option VER Price”) for their purchase.

Article V - Price and Payment

Article 5 sets out the payment terms for Contract VERs and Option VERs. The contract provides for a
fixed price for all VERs’ although other pricing options are also possible, including indexed prices and
combinations of fixed and indexed prices. Indexed prices, however, are less common in the voluntary
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